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U.S. Customs Service 


Treasury Decision 


(T.D. 93-91) 
REVOCATION OF CUSTOMS BROKER LICENSE 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: Notice is hereby given that on September 30, 1993, the Sec- 
retary of the Treasury, pursuant to Section 641, Tariff Act of 1930, as 
amended, (19 U.S.C. 1641), and Part 111.45(a) of the Customs Regula- 
tions, as amended (19 CFR 111.45(a)), ordered the revocation of the li- 
cense (No. 3203) issued to Richard Hanebrink in the St. Louis Customs 
District to conduct Customs business. 


Dated: November 8, 1993. 


JERRY LADERBERG, 
Director, 
Office of Trade Operations. 


[Published in the Federal Register, November 12, 1993 (58 FR 60083)| 





U.S. Customs Service 


General Notice 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., October 22, 1993. 
The following document of the United States Customs Service, Office 
of Commercial Operations, Office of Regulations and Rulings, has been 
determined to be of sufficient interest to the public to warrant publica- 
tion in the Customs BULLETIN. 
Harvey B. Fox, 
Director, 
Office of Regulations and Rulings. 


RULINGS IN DISKETTE FORMAT 


This will provide notice of the availability of U.S. Customs Service rul- 
ings in diskette format for Fiscal Year 1994. Previous years are also 
available as indicated on the subscription form provided below. Users 
are advised of two separate subscription services: 1) Rulings issued by 
the Headquarters, U.S. Customs Service, Office of Regulations and Rul- 
ings and 2) Rulings issued by the U.S. Customs Service, New York Sea- 
port Area. These rulings address numerous topics to include: 


Commodity Classification 

Valuation 

Marking 

Entry/Liquidation 

Bonds 

Quota 

Restricted Merchandise 

Carriers 

Drawback 

Others 

Subscription fees for each year (October 1st through September 30th) 

are U.S. $280.00 (domestic) or U.S. $350.00 (foreign). To use, a sub- 
scriber should have hard disk, MS-DOS (v.2.11) and either a word proc- 
essor or a text database retrieval (text search) software package. Please 
be advised that each subscription requires approximately 16 megabytes 
of storage space for each subscription year. Each year indicated includes 
those rulings issued and/or electronically reformatted for that period. 


(Subscription form follows:) 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 93-207) 
THK America, INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Court No. 90-09-00488 


Plaintiff challenges the U.S. Customs Service’s (“Customs”) classification of imports of 
plaintiff's Linear Motion Guide Systems as ball bearings pursuant to HTSUS 8482.10.50. 

Held: Plaintiff has failed to overcome the presumption that Customs’ classification of 
plaintiff's merchandise is correct. Therefore, Customs’ classification is affirmed. 

[Case dismissed. ] 


(Dated November 1, 1993) 


Sonnenberg, Anderson & Rodriguez (Steven P. Sonnenberg and Jacqueline M. Paez) for 
plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney in Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Saul Davis, Senior Trial Attorney); of counsel: Stephen 
Berke, United States Customs Service, for defendant. 


OPINION 


Tsouca.as, Judge: This action comes before the Court after trial de 
novo on November 10-24, 1992. Plaintiff, THK America, Inc. (“THK”), 
challenges the United States Customs Service’s (“Customs”) classifica- 
tion of plaintiff's imports of Linear Motion Guide Systems (“LMGs”) as 
ball bearings pursuant to Harmonized Tariff Schedule of the United 
States (“HTSUS”) 8482.10.50. The Court has jurisdiction pursuant to 
28 U.S.C. § 1581(a) (1988). 


BACKGROUND 


The merchandise at issue, the Linear Motion Guide System, consists 
of two main components: a steel block and a matching rail. The LMG’s 
block is composed of a hardened steel block, four rows’ of steel balls, a 
retainer, plastic end plates, rubber seals and a grease nipple. The block 
moves in a linear fashion along the rail while supporting a load. The 
balls in the steel block act as an antifriction device and facilitate accu- 
rate positioning of the load. Plaintiff's Exhibits 1, 2, 3. 

The balls in the steel block recirculate along four elliptical paths. 
These paths are comprised of a loading zone and an unloading zone. The 
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loading zone is the portion of the path formed by grooves ground into the 
block and along the rail. This is the zone where contact between the steel 
block and the rail occurs through the balls. Trial Transcript (“T.T.”) at 
170. The unloading zone consists of elbow-shaped paths at the end 
plates and a return tube drilled through the block. It allows recircula- 
tion of the balls but does not support any load. Id. 

The rail of the LMG is a steel “T-shaped” rail. The top portion of the 
rail has four longitudinal grooves ground into it. Jd. at 417. These 
grooves are “crowned.” Crowning is the slight angling at the sides of the 
longitudinal grooves which helps to prevent drastic deformation of the 
steel balls as they enter the loading zone that could produce unwanted 
vibrations in the system when moving the load. When the block moves 
along the rail, the recirculating balls travel along these grooves from a 
loaded to an unloaded state. Holes are drilled through the rail and also 
through the block to facilitate mounting of these components to a bed 
and table respectively. Jd. at 232, 416-17. 

LMGs are sometimes used in configurations of multiple blocks and 
rails, e.g., two rails and four blocks or one rail and two blocks. These 
various configurations allow each block to share equally in the absorp- 
tion of erratic movements caused by distorted mounting surfaces. Id. at 
286-88, 293, 432-33, 652. 

Each combination of blocks and rails is a unique set. They are made 
and sold together. A user can install the system by mounting the rail 
onto the surface of a bed and mounting the table on the block. Jd. at 153, 
164. 

THK has been shipping this type of merchandise to the United States 
since the early 1970’s. LMGs are mainly used by the machine tool and 
automotive industries in machine tools that require high accuracy in po- 
sitioning control. Id. at 28. As the machine tool industry in the United 
States began to decline, THK shifted its marketing strategies and tar- 
geted its sales toward other industries which require high accuracy in 
positioning control. Examples of machine tools utilizing LMGs include 
lathes, welding robots, “pick and place” robots, and x-ray machines and 
tables. Id. at 31, 33-39; see Plaintiff's Exhibits 7, 9, 10, 11. 

LMGs were developed to replace the conventional slide, commonly 
known as the slide bearing or plain bearing. T.T. at 189, 370. Aslideisa 
positioning mechanism used to transport and position machinery parts 
in a linear direction. A slide basically consists of a sliding saddle, an- 
tifriction material and a sliding guide surface. Jd. at 203; Plaintiff's Ex- 
hibit 33. Conventional slides are limited in their positioning accuracy 
due to the magnitude of friction encountered in various applications and 
the need for clearance between the parts of the slide to overcome this 
friction. Clearance in a slide is the open space between the two sliding 
surfaces which allows for the introduction of a lubricant which reduces 
friction. Clearance is essential for the slides’ movement but may cause 
the load to move erratically thus degrading positioning accuracy. T.T. at 
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208-09. All conventional slides have various degrees of clearance which 
produce a different range of accuracy in positioning. Jd. at 562-64. 

THK’s LMGs were developed from the ball bushing. Plaintiff's Ex- 
hibit 28. A ball bushing is cylindrical in shape and encompasses six rows 
of balls rolling in a longitudinal direction on the inner surface of the ball 
bushing. The load that a ball bushing can carry is small. T.T. at 191. The 
ball bushing travels linearly on a cylindrical shaft. 

From ball bushings, THK developed the ball spline. This product is a 
cylinder containing six rows of balls which roll in a longitudinal direc- 
tion on the inside of the ball spline. This cylinder fits over a circular 
shaft with three longitudinal projections with grooves on each side of 
the projections. The rows of balls in the cylinder grab the grooved projec- 
tions on the shaft. The ball spline also moves linearly along the cylindri- 
cal shaft but has greater positioning rigidity and load capacity than the 
ball bushing. Jd. at 191-92; Plaintiff's Exhibit 31. A series of improved 
LMGs were subsequently developed from the ball spline. Each new 
LMG provided a greater load capacity, greater rigidity and greater accu- 
racy in terms of the movement and positioning of loads. T.T. at 193-201; 
Plaintiff's Exhibit 28. 

In its catalogs and brochures prior to 1986, THK described its linear 
bearings, including LMGs, as antifriction bearings and linear bearings. 
Defendant’s Exhibits A-E. It advertised its LMGs to the machine tool 
industry as “the Very Best in Japanese Linear Bearing Technology.” 
Plaintiff's Exhibit 4; T.T. at 18-19. Plaintiff’s witness, Mr. Yoichi Mat- 
sushita, Executive Vice President of THK America, testified that in 
1986 THK began changing its marketing strategy and stopped referring 
to these products as antifriction bearings or linear bearings and started 
to refer to them solely as Linear Motion Guide Systems. Jd. at 28-29. 

In addition, the patents for LMGs described and categorized LMGs as 
“linear ball bearing unit”; “linear motion ball bearing unit”; “linear ball 
bearing”; “linear slide ball bearing”; “recirculating ball linear bearing”; 
“linear sliding ball bearing” and “rectilinear slide ball bearing.” Defen- 
dant’s Exhibits L1-L10. 

On December 5, 1977, Customs issued Headquarters Ruling 053086 
classifying products similar to THK’s LMGs under item 680.90 of the 
Tariff Schedules of the United States (“TSUS”) which provided in part 
“machinery parts not containing electrical features and not specifically 
provided for.” Plaintiff's Exhibit 13. On June 3, 1983, Customs issued a 
new Headquarters Ruling 072587 changing the classification of linear 
motion bearings from TSUS 680.90 to TSUS 680.39, the provision for 
ball and roller bearings. Defendant’s Exhibit M1. This ruling was in- 
tended to encompass all imported linear bearings including THK’s 
LMGs. T.T. at 467. However, between 1982 and 1988, THK continued to 
import its LMGs under TSUS 680.90, the tariff classification for ma- 
chinery parts not specified provided for which was in use prior to the en- 
try into effect of the HTSUS on January 1, 1989, at the ports of Chicago, 
Los Angeles and New York. Plaintiff's Exhibit 15. 
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On August 18, 1988, Customs issued a letter ruling to THK informing 
them that their LMGs were classifiable as ball bearings. Customs rea- 
soned that the primary function of the LMG was “friction reduction, 
other features such as stability and rigidity are by-products of this bear- 
ing construction.” Plaintiff's Exhibit 14. THK has since entered and 
liquidated its LMGs using the HTSUS ball bearing provisions. The en- 
tries at issue in this case were entered after the August 18, 1988 ruling. 

Pursuant to 19 U.S.C. §§ 1514, 1515 (1988), THK timely filed protests 
of Customs’ classifications which were denied and this action ensued. 

Customs classified the merchandise at issue pursuant to the following 
HTSUS heading: 


8482 Ball or roller bearings, and parts thereof: 
8482.10 Ball bearings: 


8482.10.50 


Plaintiff argues that Customs’ classification is wrong and believes the 
merchandise should be classified under the following HTSUS heading: 


8485 Machinery parts, not containing electri- 
cal connectors, insulators, coils, con- 
tacts or other electrical features, and 
not specified or included elsewhere in 
this chapter: 


8485.90.00 Other 


DISCUSSION 
1. Plaintiff's Motion to Strike: 


Pursuant to Rule 7(f) of the Rules of this Court, a request to strike all 
or a portion of a party’s submissions to the Court should be made as a 
separate motion to strike. Plaintiff's counsel has incorrectly made a mo- 
tion to strike as part of plaintiff's reply brief. However, the Court will 
treat plaintiff's incorrectly submitted request to strike as a motion to 
strike properly filed under USCIT R. 7(f). Plaintiff’s Reply Brief at 1-7. 

This court has stated that: 

The granting of a motion to strike constitutes an extraordinary 
remedy, and should be granted only in cases where there has been a 
flagrant disregard of the rules of court. Accord Application of Har- 
rington, 55 CCPA 1459, 1462, 392 F.2d 653, 655 (1968). Hence, 
courts will not grant motions to strike unless the brief demon- 
strates a lack of good faith, or that the court would be prejudiced or 
misled by the inclusion in the brief of the improper material. See 
Edge Import Corp. v. United States, 82 Cust. Ct. at 344. 

Jimlar Corp. v. United States, 10 CIT 671, 673, 647 F. Supp. 932, 934 

(1986). 

This Court is capable of deciding this case based on the trial transcript 
and the evidence developed at trial. The Court also finds that there was 
no lack of good faith on the part of the defendant. Therefore, plaintiff's 
motion to strike the statement of facts in defendant’s brief is denied. 
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2. Classification of the LMGs: 


The Court notes that, pursuant to 28 U.S.C. § 2639(a)(1) (1988), tariff 
classifications made by Customs are presumed correct and the burden of 
proof is upon the party challenging the classification to prove that Cus- 
toms’ classification is incorrect. See, e.g., Nippon Kogaku (USA), Inc. v. 
United States, 69 CCPA 89, 92, 673 F.2d 380, 382 (1982). To determine 
whether the party challenging Customs’ classification has overcome the 
statutory presumption of correctness, this Court must consider whether 
“the government’s classification is correct, both independently and in 
comparison with the importer’s alternative.” Jarvis Clark Co. v. United 
States, 733 F.2d 873, 878 (Fed. Cir. 1984). 

The meaning of a tariff term is a question of law to be decided by the 
court, whereas the determination of whether a particular article fits 
within that meaning is a question of fact. Hasbro Indus., Inc. v. United 
States, 879 F.2d 838, 840 (Fed. Cir. 1989). When a tariff term is not 
clearly defined in either the HTSUS or its legislative history, the correct 
meaning of the term is generally resolved by ascertaining its common 
and commercial meaning. W.Y. Moberly, Inc. v. United States, 924 F.2d 
232, 235 (Fed. Cir. 1991). In order to determine the common meaning of 
a tariff term, the court may rely on its own understanding of the term, as 
well as consult dictionaries, lexicons and scientific authorities. Brook- 
side Veneers, Ltd. v. United States, 847 F.2d 786, 788 (Fed. Cir.), cert. 
denied, 488 U.S. 943 (1988). 

Plaintiff asserts that the imported merchandise is not classifiable un- 
der HTSUS subheading 8482.10.50, which refers to ball bearings. Plain- 
tiff argues that the tariff term “ball bearings” refers to antifriction 
devices designed to facilitate rotating motion which consists of an outer 
ring, an inner ring, balls and possibly a cage. Plaintiff’s Post-Trial Brief 
(“Plaintiff's Brief”) at 47-55; see Plaintiff's Exhibits 18, 21. Plaintiff 
claims that since an LMG is a linear product, not a rotating product and 
does not have rings, LMGs do not fall within the common meaning of 
ball bearing and, thus, may not be classified under HTSUS 8482.10.50. 
Plaintiff's Brief at 47-55. Alternatively, plaintiff argues that even if the 
term ball bearing is found to encompass linear ball bearings, a Linear 
Motion Guide System is more than a ball bearing. Jd. at 57-67. Plaintiff 
argues that its early catalogs and advertising terminology and the Ex- 
planatory Notes to the Harmonized Tariff Schedule of the United States 
(“Explanatory Notes”) are not dispositive as to the correct classification 
of LMGs. Id. at 43-47, 67-71; see 3 Customs Cooperation Council, Har- 
monized Commodity Description and Coding System Explanatory 
Notes at 1324. 

Defendant argues that LMGs fit within the intended scope of the 
HTSUS tariff term ball bearings. Defendant also points to agency prac- 
tice, the Explanatory Notes and THK’s use of ball bearing terminology 
in its advertising and catalogs as support for its position. Brief for the 
United States, Defendant (“Defendant’s Brief”) at 35-59. 
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This Court finds that there is no clearly stated Congressional intent 
as to the meaning of the tariff term ball bearing. Therefore, this Court 
must construe the tariff term ball bearing according to its current com- 
mon and commercial meaning. To do so, this Court has consulted vari- 
ous lexicons, dictionaries and other reliable information sources for the 
common and commercial meaning of the term ball bearing. Brookside 
Veneers, 847 F.2d at 788. 

This Court finds that the most authoritive set of definitions in regard 
to the terms involved in this case are contained in the American Na- 
tional Standard AFBMA Standard Terminology for Antifriction Ball 
and Roller Bearings and Parts developed by The Antifriction Bearing 
Manufacturers Association, Inc. (“AFBMA”) and accepted by the 
American National Standards Institute, Inc. (“ANSI”). Defendant’s Ex- 
hibit H. AFBMA is the association of U.S. antifriction bearing manufac- 
turers. ANSI is an institute which verifies that certain procedural and 
consensus standards have been meet when an industry wide standard is 
issued. 

The 1984 version of this document, which was in effect at the time of 
the importation of the LMGs which are the subject of this case, defines 
ball bearing as “[a] rolling bearing with balls as rolling elements.” De- 
fendant’s Exhibit H at 2. A rolling bearing is defined as: 


A bearing operating with rolling rather than sliding between the 
parts supporting load and moving in relation to each other. It com- 
prises raceway members and rolling elements with or without 
means for their spacing and/or guiding. It may be designed to sup- 
port radial, axial or combined radial and axial load. 


Defendant’s Exhibit H at 12. An axial load is “[a] load acting in a direc- 
tion parallel with the bearing axis.” Defendant’s Exhibit H at 2. In other 
words, an axial load is a load which may be acting in a linear direction. A 
raceway is “[t]he surface of a load supporting part of a rolling bearing 
suitably prepared as a rolling track for the rolling elements.” Defen- 
dant’s Exhibit H at 11. Finally, a linear motion bearing is defined as “[a] 
rolling bearing design for linear relative motion between its raceways in 
the direction of rolling.” 1 Defendant’s Exhibit H at 8. 

It is clear to this Court that the subject LMGs clearly fall within the 
above definition of ball bearings. Both ball bearings and linear motion 
bearings are defined as a type of rolling bearing. All parties agree that 
LMGs have two raceways upon which the rolling elements, in this case 
recirculating balls, travel. THK argues that ball bearings must have a 


Other definitions of the term ball bearing include: 
[MECH ENG] An antifriction bearing permitting free motion between moving and fixed parts by means of balls 
confined between outer and inner rings. 
McGraw-Hill Dictionary of Scientific and Technical Terms 147 (3rd ed. 1984). 
The McGraw-Hill Encyclopedia of Science & Technology defines antifriction bearings, of which ball bearings are a 
subgroup, as: 
Amachine element that permits free motion between moving and fixed parts. Antifrictional bearings are essential 
to mechanized equipment: they hold or guide moving machine parts and minimize friction and wear. 
1 McGraw-Hill Encyclopedia of Science & Technology 601 (5th ed. 1982) (emphasis added). 
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ring and that LMGs do not have a ring. Plaintiff's Brief at 48-55. How- 
ever, the above definitions clearly show that the key structural compo- 
nents of ball bearings are raceways and the use of balls as rolling 
elements, not the presence of rings. LMGs have raceways and use balls 
as their rolling element. 

The classification of THK’s LMGs as ball bearings is also supported 
by the way THK marketed its LMGs in its pre-1986 catalogs and adver- 
tisements. While an importer’s catalogs and advertisements are not dis- 
positive in determining the correct classification of goods under the 
HTSUS, they are certainly probative of the way the importer viewed the 
merchandise and of the market the importer was trying to reach. 
Marubeni America Corp. v. United States, 17 CIT __, __, 821 
F. Supp. 1521, 1528 (1993). In its pre-1986 advertisements and cata- 
logs, THK referred to its LMGs as “linear ball bearing unit,” “linear mo- 
tion rolling type bearings,” “rolling-element linear-motion bearings,” 
“linear motion bearing units” and “linear motion antifriction bear- 
ings.” Defendant’s Exhibits A-E (emphasis added). In addition, while 
also not dispositive, the description of a product contained in the manu- 
facturer’s U.S. patents can also shed light on what the manufacturer be- 
lieves the merchandise is. In its U.S. patents, THK’s founder described 
LMGsas a “linear ball bearing unit,” “linear motion ball bearing unit,” 
“linear slide ball bearing,” “linear sliding ball bearing,” “rectilinear 
slide ball bearing” and a “recirculating ball linear bearing.” Defen- 
dant’s Exhibit L1-L10 (emphasis added). 

In addition to definitions of ball bearings, methods of advertising and 
patent applications, this Court has also consulted the Explanatory 
Notes in regard to the classification of ball bearings under the HTSUS. 
Upon enactment of the HTSUS, Congress stated that: 


The Explanatory Notes constitute the Customs Cooperation 
Council’s official interpretation of the Harmonized System. They 
provide a commentary on the scope of each heading of the Harmo- 
nized System and are thus useful in ascertaining the classification 
of merchandise under the system. 

The Explanatory Notes were drafted subsequent to the prepara- 
tion of the Harmonized System nomenclature itself, and will be 
modified from time to time by the CCC’s Harmonized System Com- 
mittee. Although generally indicative of proper interpretation of 
the various provisions of the Convention, the Explanatory Notes, 
like other similar publications of the Council, are not legally bind- 
ing on contracting parties to the Convention. Thus, while they 
should be consulted for guidance, the Explanatory Notes should not 
be treated as dispositive. 


Omnibus Trade and Competitiveness Act of 1988, Conference Report to 
Accompany H.R. 3, H.R. Conf. Rep. No. 576, 100th Cong., 2d Sess. 549 
(1988). 
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The Explanatory Note which deals with the classification of ball bear- 
ings states: 


The bearings classified in this heading include: 
(A) Ball bearings, with single or double rows of balls. This 
group also includes slide mechanisms with bearing balls, for 
example: 
* * * * * * * 


(3) The free travelling type, of steel, comprising a segment, a 
casing enclosing the bearing balls, and a guide rail with a 
groove of triangular section. 


Explanatory Notes at 1324 (emphasis in original). 

Both plaintiff and defendant’s witnesses agree that example number 
3 was inexpertly written. T.T. at 122-24, 395, 399, 630-31, 639. The wit- 
nesses disagree as to whether example number 3 applies to THK’s 
LMGs. Compare T.T. at 122 with T.T. 395, 399-400, 640-43. Much time 
was spent at trial in trying to determine if example number 3 was meant 
to encompass THK’s LMGs. While the Court believes that a reasonable 
interpretation of example number 3 would allow for classification of 
LMGs as ball bearings, this Court does not believe reference to example 
number 3 is necessary. The primary definition of ball bearings clearly 
states that the tariff term ball bearings is meant to include “slide 
mechanisms with bearing balls.” Explanatory Notes at 1324 (em- 
phasis in original). It is manifestly clear to this Court that THK’s LMGs 
are slide mechanisms with bearing balls and are, therefore, properly 
classified as ball bearings under HTSUS 8482.10.50. 

Finally, plaintiff argues that, assuming arguendo that LMGs are 
bearings, LMGs have become more than just a linear ball bearing and, 
therefore, should not be classified as a ball bearing. Plaintiff’s Brief at 
57-67. In Nootka Packing Co. v. United States, 22 CCPA 464, 470, T.D. 
47464 (1935), the Court of Customs and Patent Appeals found that a tar- 
iff provision covers all forms of the named article. As this court has 
stated “[i]t is conducive to the steady and predictable development of 
the tariff law that inventive improvements which continue to be known 
by a traditional name not be excluded from a class simply because of 
their new physical characteristics.” Atlas Copco North America, Inc. v. 
United States, 17 CIT __, ___, Slip Op. 93-206 at 10 (October 26, 
1993). This Court finds that LMGs are an improved version of a linear 
ball bearing and have not been so advanced as to warrant being taken 
out of the tariff classification for ball bearings. 


CONCLUSION 


For the reasons discussed above, this Court finds that Customs’ clas- 
sification of THK’s LMGs as ball bearings under HTSUS 8482.10.50 is 


correct. This case is dismissed. 





U.S. COURT OF INTERNATIONAL TRADE 


(Slip Op. 93-208) 
Group ITauc.ass U.S.A., INc., PLAINTIFF v. UNITED STATES, DEFENDANT 


Consolidated Court No. 91-09-00677 


(Dated November 1, 1993) 


OPINION AND ORDER 


Newman, Senior Judge: Plaintiff requests an order in limine limiting 
plaintiffs burden of proof on the issue of principal use. Further, in con- 
formance with CIT Rule 26(c), plaintiff seeks a protective order to be re- 
lieved of answering defendant’s Second Set of Interrogatories; and 
plaintiff again moves, in the alternative, for summary judgment pursu- 
ant to CIT Rule 56. 

Plaintiff's request for an order in limine concerning plaintiff's bur- 
den of proof is granted. A tariff classification controlled by use is deter- 
mined in accordance with the principal use of the class or kind of goods 
to which the imported goods belong. HTSUS Additional U.S. Rules of 
Interpretation 1.(a). Thus, notwithstanding any possible suggestion to 
the contrary in Slip Op. 93-46 (March 29, 1993), the court orders in 
limine that plaintiff has the burden of establishing that the class or kind 
of glass containers to which the subject goods belong were, at or immedi- 
ately prior to the dates of importation (1990-91), principally used com- 
mercially for the conveyance or packing of goods. The court stresses that 
it is the principal use of the class or kind of goods to which the imports 
belong and not the principal use of the specific imports that is controlling 
under the Rules of Interpretation. Accordingly, plaintiff may, but is not 
required to, establish the actual! or principal use of the specific imports 
that were the subject of the entries in 1990-91. Notwithstanding any 
possible suggestion to the contrary in Slip Op. 93-46, if the various im- 
ports comprised several styles, as appears to be the case, plaintiffhas the 
burden of establishing, for purposes of determining principal use, either 
that the several styles comprise only a single class or kind of glass con- 
tainer, or if each style constitutes a separate class or kind of container, 
establish principal use on a “style-by-style” basis. 

Plaintiffs motion for a protective order to be relieved of answering de- 
fendant’s Second Set of Interrogatories is denied. The issue of whether 
each individual style of glass container that was imported belongs to a 
separate class or kind of goods for purposes of determining principal 
use, and if so, the principal use of each individual style, is clearly rele- 
vant to the subject matter involved in the pending action for purposes of 
both interrogatories and trial. Such issue is a mixed question of law and 


1 While heading 7010 is not an “actual use” provision, evidence of the actual use of the imported goods could, depend- 
ing upon the quantum of proof, have some minimal relevant probative value on the issue of principal use. Similarly, 
evidence of the principal use of the specific imports is relevant to the principal use of the class or kind of goods to which 
the imported goods belong. Plainly, evidence of the actual or principal use of the specific imports standing alone could 
not, absent their constituting the entire class or kind of goods under consideration, make a prima facie case on the issue 
of principal use where the controlling issue is the principal use of the class or kind to which the merchandise belongs. 
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fact, and will be determined on the basis of the record after trial.2 Slip 
Op. 93-46 makes no finding of whether there is a single class or kind of 
goods or multiple classes of kinds of containers in this case, nor whether 
a secure closure is the sine qua non of a class or kind of container. 

Turning to plaintiffs alternative motion for summary judgment, the 
motion must be denied since there is a genuine issue of fact for trial as to 
whether glass containers of the class or kind to which the subject goods 
belong were, at or immediately prior to the dates of importation, princi- 
pally used commercially for the conveyance or packing of goods, which is 
a prerequisite for classification under the provision in heading 7010, 
HTSUS. Plaintiff's renewed motion for summary judgment is also de- 
nied since there is an issue of fact as to whether, for purposes of deter- 
mining principal use, the subject glass containers belonged to one class 
or kind of goods, as claimed by plaintiff, or several classes or kinds of 
goods, as maintained by defendant. Contrary to plaintiff's contention, 
USITC Report 2653, June 1993, pp. 5-6, does not establish that any of 
the containers before the court in these cases belong to any of the classes 
or kinds of containers represented by the 86% of U.S. production of glass 
containers shipped to manufacturers and packagers in 1991 referred to 
in the ITC Report. 

Upon consideration of plaintiff's applications, defendant’s opposition 
thereto, and upon all other papers and proceedings had herein, it is 
hereby 

ORDERED: 

1. Plaintiff's motion for an order in limine to determine plaintiff's 
burden of proof is granted, and plaintiffs burden of proof is as set forth 
above. 

2. Plaintiff's motion for a protective order is denied and plaintiff shall 
respond to defendant’s Second Set of Interrogatories within seven days 
of the service of this order. 

3. Plaintiff's alternative motion for summary judgment is denied. 

4. Within 15 days of the service of this order, the parties shall confer 
and submit to the court a proposed joint scheduling order or, if agree- 
ment cannot be reached, separate scheduling orders for the disposition 
of this action. 


2 Defendant views the different styles as separate classes or kinds of goods. Indeed, defendant conceded that one of 
the styles, No. 016-4923, covered by Court No. 91-10-00745, is properly classifiable under heading 7010 and plaintiff 
has been granted summary judgment as to that style. See Slip Op. 93-46, at 3-4. 
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OPINION 


TsoucaLas, Judge: Plaintiffs, Nippon Pillow Block Sales Co., Ltd. and 
FYH Bearing Units U.S.A., Inc. (“NPB”), challenge the Department of 
Commerce, International Trade Administration’s (“ITA”) Final Re- 
sults of Redetermination Pursuant to Court Remand, Nippon Pillow 
Block Sales Co., Ltd. and FYH Bearing Units USA, Inc. v. United States 
Slip Op. 93-58 (April 23, 1993) (“Remand Results”). Plaintiffs’ Re- 
sponse to the Final Remand Results of the International Trade Admini- 
stration (“Plaintiffs’ Response”). 

In Nippon Pillow Block Sales Co. v. United States,17CIT__,_, 
820 F. Supp. 1444, 1456 (1993), this Court remanded this case ase “to the 
ITA to further explain why the ITA chose to ignore its past administra- 
tive practice of supplying its own allocation methodology in similar situ- 
ations, or of using the allocation methodology of another respondent 
whose method of record keeping was similar to NPB’s, as partial [best 
information available] for NPB’s model-specific in-house labor and 
overhead.” 

A detailed discussion of the background of this case is provided in 
Nippon Pillow Block, 17 CIT at , 820 F. Supp. at 1446-49. 

ITA has now provided this Court rt with a further explanation as to why 
the ITA was unable to supply an alternative allocation methodology for 





20 CUSTOMS BULLETIN AND DECISIONS, VOL. 27, NO. 47, NOVEMBER 24, 1993 


NPB and was, therefore, justified in using total best information avail- 
able (“BIA”) for NPB’s dumping margin. Pursuant to its current admin- 
istrative practice for the use of BIA, the ITA assigned NPB the “all 
others” rate from the less than fair value investigation as NPB’s dump- 
ing margin for this administrative review. See Antifriction Bearings 
(Other Than Tapered Roller Bearings) and Parts Thereof From the Fed- 
eral Republic of Germany; Final Results of Antidumping Duty Adminis- 
trative Review, 56 Fed. Reg. 31,692, 31,707—08 (1991). 

In its Remand Results, the ITA stated that it was unable to use partial 
BIA for NPB because insufficient evidence existed on the administra- 
tive record for the ITA to develop an allocation method which would al- 
low for the use of previously verified information. Remand Results at 
3-4. The ITA also stated that it was unable to use another respondent’s 
allocation methodology because, based on information on the adminis- 
trative record, the ITA was unable to determine if other respondents 
used the same production processes or incurred the same types of costs 
as NPB. Id. at 6-7. 

NPB challenges the ITA’s Remand Results arguing that this Court 
had ordered the ITA to develop an allocation methodology for NPB’s in- 
house labor, factory overhead and general administrative and selling ex- 
penses and that the ITA has failed to do so. NPB also argues that the ITA 
has failed to adequately explain why the ITA was unable to use another 
respondent’s allocation methodology. Plaintiffs’ Response at 1-5, 8-9. 
NPB proposes a new allocation methodology which it alleges will rem- 
edy the problems that the ITA had with the original methodology. Id. at 
5-7. NPB alleges that this new methodology is similar to allocation 
methodologies the ITA accepted from other respondents during the 
course of this administrative review. Id. at 7-8. 

Defendant argues that this Court did not order the ITA to develop a 
methodology to allocate NPB’s in-house labor, overhead and general 
selling and administrative expenses. Defendant argues that this Court 
only ordered the ITA to explain why it was unable to develop an alloca- 
tion methodology for NPB or use another respondent’s allocation meth- 
odology. Defendant states that this is exactly what the ITA has done. 
Defendant’s Opposition to Plaintiffs’ Motion for a Second Remand and 
Response to Comments of Amicus Curiae (“Defendant’s Response”) at 
5-11. 

Defendant also argues that the alternative allocation methodology 
proposed by NPB in its comments on the Remand Results is unreason- 
able because a relationship must exist between the two aggregate costs 
being allocated. The defendant states that in this case: 


Such a relationship, however, does not exist between the cost of ma- 
terials contained in a model and the cost of labor and factory over- 
head needed to manufacture the model. Each NPB bearing goes 
through the same steps of assembly regardless of its size. There- 
fore, it does not necessarily follow that the cost of labor and over- 
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head for a bearing model changes with the amount (and, 
accordingly, the cost) of the bearing’s materials. 


Id. at 10. 

Federal-Mogul and Torrington agree with the defendant’s arguments 
in support of the Remand Results and ask this Court to affirm the Re- 
mand Results. Federal-Mogul Corporation’s Rebuttal Comments Con- 
cerning Plaintiffs’ Response to the Final Remand Results of the 
International Trade Administration; The Torrington Company’s Re- 
sponse to Plaintiffs’ Comments Regarding ITA’s Final Remand Results. 

In Nippon Pillow Block, 17CITat___, 820 F. Supp. at 1455-56, this 
Court ordered the ITA to explain why it chose to use total BIA for NPB’s 
dumping margin. This Court did not order the ITA to develop an alloca- 
tion methodology for NPB’s in-house labor, overhead and general and 
administrative expenses. If evidence on the administrative record al- 
lowed the ITA to develop a reasonable allocation methodology, it was to 
do so. However, the ITA was not required to use an allocation methodol- 
ogy which was not supported by evidence on the administrative record. 

This Court finds that the ITA has fully complied with this Court’s Or- 
der of Remand by explaining why the ITA was forced to use total BIA for 
NPB. The fact that the ITA could not develop an allocation methodology 
which would allow the ITA to use certain previously verified informa- 
tion was sufficient reason to resort to total BIA. ITA is required to use 
verified information. See 19 U.S.C. § 1677e(b) (1988). The administra- 
tive record in this case lacks sufficient information for the ITA to devise 
a reasonable allocation methodology. In fact, NPB supports this posi- 
tion by stating that “[iJn the present case, there were no data which had 
aconstant relationship and high correlation with labor and overhead.” 
Plaintiffs’ Response at 4. 

In addition, the ITA could not use another respondent’s allocation 
methodology because there was no evidence on the administrative re- 
cord that other respondents performed the same production steps and 
had the same costs as NPB. Remand Results at 6-7. 

In regard to the allocation methodology proposed by NPB in its com- 
ments on the Remand Results, this Court finds that the proposed meth- 
odology suffers from many of the same defects as the other 
methodologies proposed by NPB in this proceeding. There is no evi- 
dence that there was a “constant relationship and high correlation” be- 
tween cost of materials and the costs of labor and factory overhead for 
each bearing model produced which is necessary for a proper allocation 
of labor and overhead costs. Therefore, NPB’s proposed allocation 
methodology must be rejected. 


CONCLUSION 


For the reasons discussed above, this Court affirms the ITA’s Remand 
Results in this proceeding. The ITA’s use of total BIA for NPB’s dump- 
ing margin was in accordance with law and supported by substantial evi- 
dence on the administrative record. This case is dismissed. 
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OPINION 


AQuliLino, Judge: This action arises out of denial of a protest of classifi- 
cation of Ching Hsin Green Tea by the U.S. Customs Service under sub- 
heading 2106.90.60 of the Harmonized Tariff Schedule of the United 
States (“HTS”) (“Food preparations not elsewhere specified or included 
* * *: Other * * *: Other”). The complaint avers that the merchandise is 
a tea pellet consisting mostly of jasmine green tea (34%) and honey 
(30%) and is thus classifiable under HTS subheading 0902.20.00 
(“Other green tea (not fermented)”), with entry thereof free of duty. 


I 


Defendant’s answer admits that this action has been brought pursu- 
ant to 28 U.S.C. § 1581(a), but it asserts as an affirmative defense lack of 
jurisdiction upon allegations that the duties found due at liquidation in 
accordance with the Service’s aforementioned classification were paid 
on or about August 26, 1992, or after commencement of this lawsuit on 
July 8, 1992. This answer has now brought forth a motion by the plain- 
tiff to strike it and for summary judgment upon the following represen- 
tations of counsel, among others: 


(2) The issue to be decided in this motion for summary judgment 
does not raise any triable issue of fact; the sole question here con- 
cerns the constitutionality of 28 U.S.C. § 2637(a). 

ok 


* * * * * * 


(5) The statute at issue * * *, by imposing as a prerequisite the 
payment of the sum which is in dispute, * * * acts to deprive one’s 
constitutional right to due process. Payment of duty, if wrongfully 
imposed, is an unlawful taking of property; as such, due process 
should apply. One’s liability to pay duty on imported merchandise 
accrues at the time of entry, but payment of same should not be due 
if the amount is in dispute and legal remedies have not been ex- 
hausted. To impose as a prerequisite full payment of the disputed 
sum would unconstitutionally exclude a class who is financially un- 
able to meet the prerequisite and thus unconstitutionally deprive 
one’s right to be heard in the court of law. 

(6) The immunity of [the] U.S. from suits is not questioned, nor is 
the right of Congress to set terms and conditions under which the 
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U.S. may be sued. Congress may permissibly set any non-monetary 
prerequisite terms and conditions under which the government 
consents to be sued. However, prerequisite terms and conditions 
cannot be such that they act to selectively and discriminatorily im- 
pede one’s access to seek judicial relief. 28 U.S.C. § 2637(a) bars ac- 
cess to judicial redress [to] those who are financial[ly] unable to 
meet the prerequisite. The statute is thus unconstitutional on its 
face. In this case, the amount of duty levied is in excess of Thirty 
Thousand U.S. Dollars. The plaintiff, a small importing firm owned 
by U.S. citizens, could not raise enough funds to pay the duties and 
then litigate. The duties, together with all interest and penalties, 
were paid about one [and] a half months after the instant action 
was commenced, the earliest possible time the Plaintiff was able to 
come up with the required funds. 


As part of its response to plaintiff's motion, the defendant interposes 
a “cross-motion for dismissal”, which could have been better styled as 
one for judgment on the pleadings within the meaning of CIT Rule 12(c). 


II 


Whatever the choice of nomenclature, review of the motions leads 
the court to agree with plaintiff's counsel that they do not raise any tri- 
able issue of fact; the sole question here concerns the constitutionality 
of 28 U.S.C. § 2637(a), which can be decided by the court in summary 
fashion. 

That statutory section states: 

A civil action contesting the denial of a protest under section 515 
of the Tariff Act of 1930 may be commenced in the Court of Interna- 
tional Trade only if all liquidated duties, charges, or exactions have 
been paid at the time the action is commenced, except that a 
surety’s obligation to pay such liquidated duties, charges, or exac- 
tions is limited to the sum of any bond related to each entry in- 
cluded in the denied protest. 

On its face, this provision is a waiver of the sovereign’s immunity, and 
such a waiver must be strictly construed. Stated another way, the 
United States is immune from suit except in accordance with terms and 
conditions to which it consents. E.g., Glamorise Foundations, Inc. v. 
United States, 11 CIT 394, 661 F.Supp. 630 (1987), in which the court 
vacated a stipulated judgment upon determining that the plaintiff had 
paid duties two months after the date of commencement. In dismissing 
for lack of jurisdiction, the court took note of the manifest congressional 
intent, as expressed by the clear and unambiguous statutory language, 
that tender of liquidated duties be a condition precedent to invocation of 
judicial review. 11 CIT at 397, 661 F.Supp. at 632, citing American Air 
Parcel Forwarding Co. v. United States, 6 CIT 146, 573 F.Supp. 117 
(1983). Similarly, in Nature’s Farm Products, Inc. v. United States, 
10 CIT 676, 648 F.Supp. 6 (1986), aff'd, 819 F.2d 1127 (Fed.Cir. 1987), 
this court held that the mailing of a check on the same day as the filing of 
a summons did not amount to payment “at the time the action is com- 
menced”. In affirming that decision, the court of appeals referred to the 
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legislative history of subsection (a) as requiring payment to be made 
prior to commencement of an action. Post-filing payment was also re- 
jected in Melco Clothing Co. v. United States, 16 CIT _, 804 F.Supp. 
369 (1992), wherein the plaintiff had filed its summons in January, paid 
the duties in February and then filed an amended complaint in April, 
declaring that all had been paid. The court dismissed the action for lack 
of jurisdiction, holding payment to be an indispensable prerequisite. 

Partial payment of duties is also insufficient to satisfy the require- 
ments of section 2637(a). In Eddietron, Inc. v. United States, 84 Cust.Ct. 
158, C.D. 4853, 493 F.Supp. 585 (1980), for example, the plaintiff had 
executed and delivered a promissory note to cover the duties assessed. 
The court noted that neither the statute nor regulations promulgated by 
the Secretary of the Treasury provided for such method of attempted 
payment. 

In short, courts read the requirement of prepayment of duties liter- 
ally. “Conditions upon which the government consents to be sued must 
be strictly observed and are not subject to implied exceptions.” NEC 
Corporation v. United States, 806 F.2d 247, 249 (Fed.Cir. 1986). “Ifa liti- 
gant fails to comply with the terms upon which the United States has 
consented to be sued, the court has no ‘jurisdiction to entertain the 
suit.’” Georgetown Steel Corporation v. United States, 801 F.2d 1308, 
1312 (Fed.Cir. 1986), quoting United States v. Mitchell, 445 U.S. 535, 
538 (1980). In Champion Coated Paper Co. v. United States, 24 CCPA 83 
(1936), the court affirmed dismissal of a challenge to reliquidation for 
lack of jurisdiction due to the appellants’ failure to have paid the reli- 
quidation fees prior to initiation of their suit. The court quoted the trial 
court with approval as follows: 

The statute contemplates that the importer must have some sub- 
stantial matter about which he may file a protest. * * * If they [the 
duties] have been delivered under bond, then in order to put the 
Government in a position where it can be protected as well as show 
that the importer has been put at a financial disadvantage, he must 
pay the amount of duties, etc. 

The importer is here in a case wherein he has not, so far as we can 
see, been in any manner injured, nor has any property been taken 
from him, nor have any of his rights been invaded such as would 
give him any standing in this court.1 


Parties in plaintiff's position may disagree with the foregoing reason- 
ing, but it has been and remains the law of this land. Since the plaintiff 
has failed to properly invoke judicial review of the sovereign’s classifica- 
tion, the court has no alternative but to grant defendant’s motion to dis- 
miss based on the pleadings. Judgment will enter accordingly. 


I Champion Coated Paper Co. v. United States, 24 CCPA 83, 88 (1936). This court notes in passing that this approach 
applies to other disagreements with the government, including, of course, payment of taxes and related penalties and 
fines. See, e.g., Franklet v. United States, 578 F.Supp. 1552, 1560 (N.D. Cal. 1984) (“[A]lthough congressional restric- 
tion to postenforcement review may place an organization * * * in a precarious financial position, the problems pre- 
sented do not rise to the level of constitutional infirmities * * *”), quoting Bob Jones University v. Simon, 416 U.S. 725, 
747 (1974). 
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OPINION 


Tsouca.Las, Judge: Plaintiffs, NSK Ltd. and NSK Corporation 
(“NSK”), move pursuant to Rule 56.1 of the Rules of this Court for judg- 
ment on the agency record contesting the Department of Commerce, In- 
ternational Trade Administration’s (“Commerce”) final determination 
in Tapered Roller Bearings, Four Inches or Less in Outside Diameter, 
and Certain Components Thereof, From Japan; Final Results of An- 
tidumping Duty Administrative Review (“Final Results”), 56 Fed. Reg. 
65,228 (1991). Specifically, plaintiffs claim that Commerce erred in 
treating (1) certain early payment discounts as indirect selling expenses 
rather than direct reductions in price; and (2) certain commissions paid 
by NSKas indirect selling expenses rather than direct expenses. The pe- 
riod of review at issue is August 1, 1988 through July 31, 1989. Id. 


DIscuSSION 


In review a final determination of Commerce, this Court must uphold 
that determination unless it is “unsupported by substantial evidence on 
the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B) (1988). Substantial evidence has been defined as being 
“more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). It is “not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
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differing interpretation of the record.” Timken Co. v. United States, 
12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff'd, 894 F. 2d 385 (Fed. 
Cir. 1990). 


1. Early-Payment Discounts: 

NSK claims that Commerce erred in treating early-payment dis- 
counts as indirect selling expenses rather than as direct reductions to 
price. Plaintiffs’ Brief in Support of Motion for Judgment Upon the 
Agency Record (“Plaintiffs’ Brief”) at 10. Commerce, however, rejected 
NSK’s claim that early-payment discounts and commissions should be 
deducted directly from foreign market value (“FMV”), stating: 

NSK reported three types of discounts and three types of commis- 
sions, all on a customer-specific basis. Because two types of dis- 
counts (the performance incentive discounts) were granted to the 
customer as a set percentage of each sale, we have determined that 
these discounts are directly related to each sale. Thus, performance 
incentive discounts are direct adjustments to the home market 
price since the terms of the discounts remain consistent across all 
customer-specific sales. However, as the terms of the remaining 
discount program (the early payment discount) and the commis- 
sions are not consistent across all sales and were reported to the De- 
partment as a set percentage of each sale, we have determined that 
the allocation methodology does not directly tie this discount and 
these commissions to the sale. Therefore, we have reclassified these 
expenses as indirect selling expenses for the final results of review. 

Final Results, 56 Fed. Reg. at 65,235. 

Thus, NSK recorded early-payment discounts on a customs-specific 
basis rather than on a model or transaction specific basis. This creates 
two problems. First, the discounts are not tied to any specific products. 
Thus, it is questionable whether the discount had a direct relationship 
to the products in question. Secondly, it is possible that NSK gave dis- 
counts on shipments that did not include the products in question but 
would be credited with discounts towards those products. 

In the past, Commerce has treated early-payment discounts as 
reductions in price. Sonco Steel Tub Div., Ferrum, Inc. v. United States, 
13 CIT 409, 412, 714 F. Supp. 1218, 1221 (1989). In Sonco, Commerce 
submitted to the court that it had “been substantially consistent in fol- 
lowing a policy of treating such discounts as reductions in price.” Jd. at 
411, 714 F. Supp. at 1220. In this case, however, Commerce states that 
this practice should not be followed since the discounts NSK reported 
were not tied to the products in question and the terms for discounts 
were inconsistent among the different sales. Defendant’s Memorandum 
in Opposition to Plaintiffs’ motion for Judgment Upon the Agency Re- 
cord at 5. 

The Court has repeatedly held that “in order for a discount or rebate 
to qualify as a direct cost to be subtracted from FMV, the discount or re- 
bate must have been actually paid on all of the sales under consideration 
and allocated on the basis of actual cost and sales figures.” See Koyo 
Seiko Co. v. United States,17CIT__,__, Slip Op. 93-176 at 7 (Sept. 
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9, 1993); see also Smith-Corona Group, Consumer Prods. Div., SCM 
Corp. v. United States, 713 F.2d 1568, 1580 (Fed. Cir. 1983), cert. denied, 
465 U.S. 1022 (1984); Koyo Seiko Co. v. United States, 16CIT___,_, 
796 F. Supp. 1526, 1530 (1992). 

In the case at hand, NSK gave discounts for early payment when a 
customer paid, regardless of what products the customer had purchased 
in that particular shipment. Thus, in light of these factors, Commerce’s 
treatment of NSK’s early-payment discounts was reasonable and this 
issue is hereby affirmed. 


2. Commissions: 


NSK also contests Commerce’s determination that certain commis- 
sions paid by NSK were indirect selling expenses rather than direct ex- 
penses. Plaintiffs’ Brief at 16. 

NSK claims its commissions should be treated as direct expenses in a 
circumstance of sale adjustment since it paid commissions only after 
having made a sale. Jd. at 17. 

According to 19 C.F.R. § 353.56 (1992), 


(a) In general. (1) In calculating foreign market value, the Secre- 
tary will make a reasonable allowance for a bona fide difference in 
the circumstances of the sales compared if the Secretary is satisfied 
that the amount of any price differential is wholly or partly due to 
such difference. In general, the Secretary will limit allowances to 
those circumstances which bear a direct relationship to the sales 


compared. 

(2) Differences in circumstances of sale for which the Secret 
will make reasonable allowances normally are those involving dif- 
ferences in commissions, credit terms, guarantees, warranties, 
technical assistance, and servicing. 


In Comitex Knitters, Ltd. v. United States, 16 CIT —— 
F. Supp. 410, 416 (1992), the court reiterated the direct relationship re- 
quirement of the regulation stating that “[i]t is a well established rule 
that there be a direct relationship between the claimed adjustments and 
the sales under consideration to make a circumstance of sale adjustment 
and that Commerce need not make adjustments for indirect expenses.” 

Furthermore, “the burden of demonstrating entitlement to a circum- 
stances of sale adjustment is on the party requesting the adjustment.” 
Sonco Steel Tube Div., Ferrum, Inc. v. United States, 12 CIT 745, 751, 
649 F. Supp. 959, 964 (1988). Thus, NSK is the party that must show the 
existence of a direct relationship between the commissions paid and the 
sales under consideration. 

The Court has repeatedly upheld Commerce’s determination of post- 
sale price adjustments as indirect selling expenses. Koyo Seiko Co., 
16CIT at __, 796 F. Supp. at 1530; Koyo Seiko Co. v. United States, 
17CIT__, __, Slip Op. 93-87 at 5 (June 1, 1993). 

In Koyo Seiko Co.,16 CIT at __, 769 F. Supp. at 1530, this Court 
deemed Commerce’s treatment of plaintiffs’ post-sale price adjust- 
ments as indirect selling expenses because these post-sale price adjust- 
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ments could not be directly correlated with sales of the subject 
merchandise. In this case, NSK likewise cannot show its commissions to 
be directly related to any specific product and, therefore, Commerce’s 
determination as to this issue is affirmed. 


CONCLUSION 


The discounts and commissions at issue in this case were not product- 
specific and NSK has been unable to show a direct relationship between 
the sales in question and the discounts or commissions it gave. Thus, 
Commerce’s determination is affirmed in all respects and this case is 
hereby dismissed. 
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